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Family law -- Children -- Child welfare -- Rule 4(7) of Family Law Rules, which provides that legally 
represented children have "rights of a party", should be read as also providing that they and their legal 
representative have same "responsibilities" as party -- Children's Lawyer having obligation to comply with 
all rules that speak about responsibilities of parties -- Children's Lawyer being required to respond to 
request to admit facts pursuant to rule 22 of Family Court Rules and to request for document disclosure 
pursuant to rule 19 of Rules -- Family Court Rules, O. Reg. 114/99, rules 4(7), 19, 22.  

Family law -- Practice -- Rule 4(7) of Family Law Rules, which provides that legally represented children 
have "rights of a party", should be read as also providing that they and their legal representative have same 
"responsibilities" as party -- Children's Lawyer having obligation to comply with all rules that speak about 
responsibilities of party -- Children's Lawyer being required to respond to request to admit facts pursuant 
to rule 22 of Family Court Rules and to request for document disclosure pursuant to rule 19 of Rules --
 Family Court Rules, O. Reg. 114/99, rules 4(7), 19, 22.  

The Office of the Children's Lawyer was asked to intervene in a case pursuant to the Child and Family 
Services Act, R.S.O. 1990, c. C.11 for two children. One of the respondents served a request to admit facts 
on the Children's Lawyer pursuant to rule 22(2) of the Family Court Rules and requested the Children's 
Lawyer to produce an affidavit listing documents pursuant to rule 19(1) of the Family Court Rules. The 
Children's Lawyer refused to respond to either request. The respondents sought advice and direction from 
the court with respect to whether the Office of the Children's Lawyer is subject to the same obligations 
under the Family Law Rules as other counsel or parties in the proceeding and whether the Children's 
Lawyer was required to respond to the requests.  

Held, the Children's Lawyer should respond to the requests.  

Although children are, in some circumstances, entitled to legal representation, they are not parties to child 
protection proceedings. Section 39(6) of the Child and Family Services Act allows a legally represented 
child to take part in a case "as if he or she were a party", and rule 4(7) of the Family Law Rules gives such 
a child the "rights of a party". The court had jurisdiction to supplement rule 4(7) by adding the word 
"responsibilities" to it. The silence of rule 4(7) with respect to responsibilities was not indicative of an 
intention that the Children's Lawyer is not to have the responsibilities of a party under the Family Law 
Rules. Because rule 4(7) states that the child has the rights of a party, rules that speak about rights of parties 
apply to the Children's Lawyer. If it is accepted that responsibilities should be read into rule 4(7), those 
rules that speak about obligations of parties would have to apply to the Children's Lawyer. The Children's 
Lawyer had an obligation to comply with the respondent's request to admit facts and to produce an affidavit 
of documents, and to comply with all rules that speak about responsibilities of parties.  

MOTION for advice and directions. 
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David J. Feliciant, for respondent society.  
 
Jeffery Wilson, for C.R. and M.R., foster parents of T.  
 
Yolanta M. Lewis, for S.G. and T.G., foster parents of K.  
 
Ian R. Mang, for the Squamish Nation of British Columbia  
(Ayas Men Men Family and Children's Services -- Squamish  
Nation Social Development).  
 
Catherine G. Bellinger, for the Office of the Children's  
Lawyer, legal representative for the children. 

[1] CZUTRIN J.: -- The Squamish Nation of British Columbia (the "Band") and the Children's Aid 
Society of Hamilton (the "society") seek advice and direction from the court as to whether the Office 
of the Children's Lawyer ("OCL") is subject to the same obligations under the Family Law Rules, O. 
Reg. 114/99, as other counsel or parties in the proceedings.  

[2] The Band and the society would like to know  

(a) whether the Children's Lawyer is required to respond to a request to admit facts pursuant to rule 
22 of the Family Law Rules and  

(b) whether the Children's Lawyer is required to respond to a request for document disclosure pursuant 
to rule 19 of the Family Law Rules.  

[3] On 15 April 2003, Justice Mary Jo McLaren asked the Children's Lawyer to intervene in this case 
pursuant to subsection 89(3.1) of the Courts of Justice Act, R.S.O. 1990, c. C.43:  

89(3.1) At the request of a court, the Children's Lawyer may act as the legal representative of a 
minor or other person who is not a party to a proceeding.  

[4] I confirmed the Children's Lawyer's appointment, as legal representatives of K. and T., pursuant 
to s. 38 of the Child and Family Services Act, R.S.O. 1990, c. C.11.  
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[5] Section 39 of the Child and Family Services Act defines who a party is (my emphasis added):  

39(1) Parties -- The following are parties to a proceeding under this Part:  

1. The applicant.  

2. The society having jurisdiction in the matter.  

3. The child's parent.  

4. Where the child is an Indian or a native person, a representative chosen by the child's band or native 
community.  

(2) Director to be added -- At any stage in a proceeding under this Part, the court shall add 
a Director as a party on his or her motion. 

(3) Right to participate -- Any person, including a foster parent, who has cared for the child 
continuously during the six months immediately before the hearing,  

(a) is entitled to the same notice of the proceeding as a party;  

(b) may be present at the hearing;  

(c) may be represented by a solicitor; and  

(d) may make submissions to the court,  

but shall take no further part in the hearing without leave of the court.  

(4) Child twelve or older -- A child twelve years of age or more who is the subject of a 
proceeding under this Part is entitled to receive notice of the proceeding and to be present 
at the hearing, unless the court is satisfied that being present at the hearing would cause the 
child emotional harm and orders that the child not receive notice of the proceeding and not 
be permitted to be present at the hearing.  

(5) Child under twelve -- A child less than twelve years of age who is the subject of a 
proceeding under this Part is not entitled to receive notice of the proceeding or to be 
present at the hearing unless the court is satisfied that the child,  

(a) is capable of understanding the hearing; and  

(b) will not suffer emotional harm by being present at the hearing,  

and orders that the child receive notice of the proceeding and be permitted to be present at 
the hearing.  

(6) Child's participation -- A child who is the applicant under subsection 64(4) (status 
review), receives notice of a proceeding under this Part or has legal representation in a 
proceeding is entitled to participate in the proceeding and to appeal under s. 69 as if he or 
she were a party.  
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(7) Dispensing with notice -- Where the court is satisfied that the time required for notice 
to a person might endanger the child's health or safety, the court may dispense with notice 
to that person.  

[6] This motion raises the following issues:  

(1) Are children parties to the proceedings?  

(2) Does the fact that subrule 4(7) confers rights of a party on a Children's Lawyer, but says nothing 
about responsibilities, mean that the Children's Lawyer is to have no responsibilities under the Family 
Law Rules?  

(3) Does the fact that the Family Law Rules differentiates between "parties" and "persons" mean that, 
as a non-party, the Children's Lawyer is not subject to those rules that speak about responsibilities of 
parties?  

[7] Rule 7 of the Family Law Rules also defines parties:  

7(1) Who are parties -- Case -- A person who makes a claim in a case or against whom a claim is 
made in a case is a party to the case.  

(2) Who are parties -- Motion -- For purposes of a motion only, a person who is affected by a 
motion is also a party, but this does not apply to a child affected by a motion relating to custody, 
access, child protection, adoption or child support.  

(3) Persons who must be named as parties -- A person starting a case shall name,  

(a) as an applicant, every person who makes a claim;  

(b) as a respondent,  

(i) every person against whom a claim is made, and  

(ii) every other person who should be a party to enable the court to decide all 
the issues in the case.  

(4) Parties in cases involving children -- In any of the following cases, every parent or other person 
who has care and control of the child involved, except a foster parent under the Child and Family 
Services Act, shall be named as a party, unless the court orders otherwise:  

1. A case about custody of or access to a child.  

2. A child protection case.  

3. A secure treatment case (Part VI of the Child and Family Services Act).  

(5) Party added by court order -- The court may order that any person who should be a 
party shall be added as a party, and may give directions for service on that person.  

. . . . .  
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1: BACKGROUND  

[8] The Office of the Children's Lawyer was requested to represent K. and T. by the order of Justice 
McLaren, pursuant to subsection 89(3.1) of the Courts of Justice Act. The order contained a provision 
stating that the Children's Lawyer "shall have full power to act for the said children as though they 
were parties to these proceedings". That order is the form of order as requested by the Children's 
Lawyer's Office.  

[9] The Office of the Children's Lawyer has now proposed a new form of order to deal with 
representation under the Child and Family Services Act.  

[10] Catherine Bellinger is counsel for the children designated by the Office of the Children's Lawyer. 
Ms. Frances Cappe, the Children's Lawyer clinical investigator, was asked to assist Ms. Bellinger in 
this case.  

[11] On behalf of the children, the Children's Lawyer has taken the position that the children should 
remain in Ontario and be adopted by their respective foster parents.  

[12] On 30 October 2003, the Band served a request to admit facts on the Children's Lawyer, pursuant 
to subrule 22(2) of the rules.  

[13] Subrule 22(2) provides:  

22(2) Request to admit -- At any time, by serving a request to admit (Form 22) on another party, a 
party may ask the other party to admit, for purposes of the case only, that a fact is true or that a 
document is genuine.  

[14] On 27 November 2003, the Band also requested the Children's Lawyer produce an affidavit 
listing documents pursuant to subrule 19(1) (my emphasis added):  

19. Affidavit listing documents -- (1) Every party shall, within 10 days after another party's request, 
give the other party an affidavit listing every document that is,  

(a) relevant to any issue in the case; and  

(b) in the party's control, or available to the party on request.  

[15] The Children's Lawyer refused the Band's request to admit facts and to produce an affidavit of 
documents, advising that it will not respond, as the children are not parties to the proceedings.  

2: POSITION OF THE PARTIES  

2.1: The Children's Lawyer  

[16] In its refusal to respond to the requests to admit facts and to produce an affidavit of documents, 
the Children's Lawyer is relying on  

(a) rule 4(7) of the Family Law Rules;  

(b) s. 39 of the Child and Family Services Act; and  
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(c) the fact that some rules speak about "parties", while others do not.  

[17] As I have noted above, s. 39 of the Child and Family Services Act identifies parties to the child 
protection proceedings.  

[18] The Children's Lawyer, therefore, takes the position as follows:  

(a) according to subsection 39(1) of the Child and Family Services Act, children are not parties to 
child protection proceedings,  

(b) because children are not parties, neither is their advocate, the Children's Lawyer;  

(c) this status as a non-party affects the scope of responsibilities of the Children's Lawyer under 
the Family Law Rules,  

(d) because subrule 4(7) refers to rights, but not responsibilities, children and their legal representative 
have all the rights and none of the responsibilities of a party,  

(e) some rules refer to parties, while others do not. In the context of child protection proceedings, rules 
that speak about responsibilities of parties, including subrules 22(2)and 19(1), do not apply to the 
Children's Lawyer.  

2.2: The Band and the Society  

[19] The Band and society take the position that the general common law principle is that rights entail 
responsibilities. In acquiring the right to act as if it were a party, the Children's Lawyer must also bear 
corresponding responsibilities, including an obligation to comply with those rules of court designed to 
expedite litigation.  

3: OVERVIEW  

3.1: Are Children Parties to These Proceedings?  

[20] Although children are, in some circumstances, entitled to legal representation, they are not parties 
to child protection proceedings [see Note 1 at end of the document]. Justice Eleanor M. Schnall 
commented to this effect in Children's Aid Society of St. Thomas (City) and Elgin (County) v. L.S. 
[see Note 2 at end of the document]:  

I agree that the child is not a party in child protection proceedings. In that regard, I disagree with 
the comment by Professor James G. McLeod, in his "Annotation" to Takis v. Takis (2003), 2003 
CanLII 2354 (ON SC), 38 R.F.L. (5th) 422, where he said at page 424 [R.F.L.] that, once the 
child has legal representation, under the Child and Family Services Act, R.S.O. 1990, c. C.11, 
the child is a party.  

Subsection 39(1) of the Act lists those who are parties to a proceeding; children are not included in 
that list.  

Subsection 39(6) deals with participation by children, as follows (emphasis mine): 

https://www.canlii.org/en/on/laws/stat/rso-1990-c-c11/latest/rso-1990-c-c11.html#sec39_smooth
https://www.canlii.org/en/on/laws/stat/rso-1990-c-c11/latest/rso-1990-c-c11.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-c11/latest/rso-1990-c-c11.html#sec39subsec1_smooth
https://www.canlii.org/en/on/laws/stat/rso-1990-c-c11/latest/rso-1990-c-c11.html
https://www.canlii.org/en/on/laws/regu/o-reg-114-99/latest/o-reg-114-99.html
https://www.canlii.org/en/on/laws/regu/o-reg-114-99/latest/o-reg-114-99.html#sec4subsec7_smooth
https://www.canlii.org/en/on/onsc/doc/2003/2003canlii2354/2003canlii2354.html
https://www.canlii.org/en/on/onsc/doc/2003/2003canlii2354/2003canlii2354.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-c11/latest/rso-1990-c-c11.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-c11/latest/rso-1990-c-c11.html#sec39subsec6_smooth


A child who is the applicant under s. 64(4) (status review), receives notice of a proceeding 
under this Part, or has legal representation in a proceeding, is entitled to participate in the 
proceeding and to appeal under s. 69, as if he or she were a party.  

Had the legislators intended for children to be parties to child protection proceedings, the 
subsections could have been easily and clearly worded to that effect.  

[21] I agree with the conclusion of Justice Schnall that the statute is specific with respect to who are 
parties and who are not parties.  

3.2: Does the Fact that Subrule 4(7) Confers Rights of a Party on a Children's Lawyer, but Says 
Nothing about Responsibilities, Mean that a Children's Lawyer is to Have No Responsibilities Under 
the Family Law Rules?  

[22] The starting point for this discussion is a presumption that legislative silence is intentional [see 
Note 3 at end of the document]:  

When a provision specifically mentions one or more items, but is silent with respect to other 
items that are comparable, it is presumed that the silence is deliberate and reflects an intention to 
exclude the items that are not mentioned. The reasoning goes as follows: if the legislature had 
intended to include comparable items, it would have mentioned them or described them using 
general terms; it would not have mentioned some while saying nothing of the other, because to 
do so would violate a convention of communication.  

[23] This implied exclusion argument can be rebutted depending on the context in which it arose. As 
Justice Edmund L. Newcombe wrote in Turgeon v. Dominion Bank [see Note 4 at end of the 
document:  

The maxim, expressio unius est exclusio alterius [see Note 5 at end of the document], enunciates 
a principle which has its application in the construction of statutes and written instruments, and 
no doubt it has its uses when it aids to discover the intention; but, as has been said, while it is 
often a valuable servant, it is a dangerous master to follow. Much depends upon the context. One 
has to realize that a general rule of interpretation is not always in the mind of a draughtsman; 
that accidents occur; that there may be inadvertence; that sometimes unnecessary expressions are 
introduced, ex abundanti cautela, by way of least resistance, to satisfy an insistent interest, 
without any thought of limiting the general provision; and so the axiom is held not to be of 
universal application.  

[24] Courts are cautious in supplementing legislation. Although judges are willing to correct drafting 
errors [see Note 6 at end of the document], they are reluctant to read words into statutes and do so 
only when an exceptionally strong case for need of such exercise can be made out [see Note 7 at end 
of the document]. This reluctance is grounded in two factors:  

(i) It may be unclear whether legislative silence is deliberate. [see Note 8 at end of the document]  

(ii) The courts have limited powers to correct under- inclusiveness. [see Note 9 at end of the 
document]  

3.3: Meaning of the Legislative Silence -- Deliberate or Inadvertent  
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[25] Legislative silence is not always indicative of intent to exclude those matters that are not 
mentioned. In some cases, there may be an alternative explanation of why the legislature expressly 
referred to some things and was silent with respect to others [see Note 10 at end of the document]. The 
following are some examples [see Note 11 at end of the document]:  

-- The legislature may have wished to emphasize the importance of the matters mentioned or, 
out of excessive caution to ensure that the mentioned matters are not overlooked [see Note 12 
at end of the document]. This mention of some matters does not mean that others should be 
excluded.  

-- Express reference to something may be necessary or appropriate in one context, but 
unnecessary or inappropriate in another. [see Note 13 at end of the document]  

-- In certain contexts, it is more accurate to say that because something was not specifically 
excluded, it may be deemed to be included. [see Note 14 at end of the document]  

[26] In this case, the possible explanations of failure to mention responsibilities may be that:  

-- The Family Rules Committee meant subrule 4(7) to serve as empowering, its goal being 
emphasis on the fact that even though the child is not a party to the proceedings, he or she 
should have the same rights as a party. This mention of rights and silence about obligations 
does not necessarily mean that the Children's Lawyer is not to have corresponding 
responsibilities.  

-- The Family Rules Committee felt that the word "responsibilities" was necessarily implied 
by the word "rights" that was already in the rule [see Note 15 at end of the document]. It may 
be up to the courts to interpret rule 4(7) in that way in accordance with the common law 
principle that rights entail corresponding responsibilities. [see Note 16 at end of the 
document]  

-- There is no indication in either the rules or in the Child and Family Services Act that the 
Children's Lawyer is not to have responsibilities of a party in child protection proceedings. 
Because responsibilities were not expressly excluded, they may be deemed to be included.  

[27] The two standard draft orders referring the appointment to or appointing the Children's Lawyer, 
either under the Courts of Justice Act or the Child and Family Services Act, by their very nature, 
recognize the courts' inherent jurisdiction to set out the parameters for the Children's Lawyer 
participation. The orders as drafted by the Office of the Children's Lawyer seek to specify rights under 
the rules, but no corresponding obligations.  

[28] Language of the Child and Family Services Act and the rules, noting that the children are not 
parties, does not mean that the legal representative is excused from any obligations under the Family 
Law Rules.  

3.4: Power of the Courts to Supplement Legislation  

[29] Although courts have no general jurisdiction to legislate, a judge may read in words that he or she 
considers necessarily implied by those that are already in the statute, so as to "prevent a provision 
from being unintelligible, absurd or totally unreasonable, unworkable, or totally irreconcilable with 
the rest of the statute" [see Note 17 at end of the document]. In order to supplement under-inclusive 
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legislation or to otherwise fill gaps in appropriate circumstances, the courts may invoke the common 
law, and in particular their inherent jurisdiction. [see Note 18 at end of the document]  

[30] Again, referring back to the standard form order as prepared by the Office of the Children's 
Lawyer, the Office of the Children's Lawyer in itself recognizes the need to include in an order what 
rights it acquires once it is appointed.  

[31] The draft orders are not mandated by any legislation or the rules.  

3.4(a): Inherent jurisdiction of courts in matters of procedure  

[32] Many cases [see Note 19 at end of the document] cite Sir Jack I.H. Jacob, "The Inherent 
Jurisdiction of the Court" [see Note 20 at end of the document] as the authority on this subject. Sir 
Jack defined inherent jurisdiction as follows [see Note 21 at end of the document]:  

. . . the inherent jurisdiction of the court may be defined as being the reserve of fund of powers, a 
residual source of powers, which the court may draw upon as necessary whenever it is just or 
equitable to do so, and in particular to ensure the observance of the due process of law, to 
prevent improper vexation or oppression, to do justice between the parties and to secure a fair 
trial between them.  

[33] In regards to the court's inherent jurisdiction vis-à- vis the rules, the following has been noted:  

-- The inherent jurisdiction of the court may be exercised in any given case, notwithstanding 
that there are rules of court governing the circumstances of such case. The powers conferred 
by rules of court are, generally, additional to, and not in substitution of, powers arising out of 
the inherent jurisdiction of the court. The two heads of powers are generally cumulative and 
not mutually exclusive so that, in any given case, the court is able to proceed under either or 
both heads of jurisdiction. [see Note 22 at end of the document]  

-- But of course, the creation of rule making authorities, such as the Rule Committee of the 
Supreme Court has not destroyed or exhausted, but only to a certain extent regulated, the 
inherent jurisdiction of the court to regulate its proceedings, which continues to flourish and 
to be exercised on a considerable scale in the form of what are called practice directions. By 
this means, every branch of the Supreme Court seeks to regulate its proceedings in the areas 
of procedure that are not directly regulated by the rules of court. [see Note 23 at end of the 
document]  

-- When the Rules Committee was established by statute and the authority of Chief Justices to 
issue practice directions was recognized by statute, it did not deprive the individual judges of 
the Superior Court of their inherent jurisdiction to regulate the court proceedings. Any 
statutory framework addressing the regulation of court proceedings, whether by rules or 
practice directions, does not supplant the inherent jurisdiction of the court, unless the exercise 
of such jurisdiction contravenes a statute. Under this interpretation, if the rules or practice 
directions are silent on an issue, then the court can make general pronouncements on the 
matter. Indeed, the court can still make a general pronouncement, which augments an existing 
rule or practice direction, as long as it does not contradict the rule or practice direction. [see 
Note 24 at end of the document]  

-- Consequently and not paradoxically, it is also correct to say that the inherent jurisdiction 
may supplement but cannot be used to lay down procedure that is contrary to or inconsistent 
with a valid rule of the Supreme Court. [see Note 25 at end of the document]  



[34] The inherent jurisdiction of the courts is not unlimited and it would be inappropriate for the court 
to use its inherent jurisdiction to expressly contradict the rules or directions. I am satisfied that the 
court retains the inherent jurisdiction to regulate procedural matters and may supplement the rules as 
long as those rules are not contradicted. Subrule 1(7) of the Family Law Rules states:  

1(7) Matters not covered in rules -- If these rules do not cover a matter adequately, the court may 
give directions, and the practice shall be decided by analogy to these rules, by reference to 
the Courts of Justice Act and the Act governing the case and, if the court considers it appropriate, 
by reference to the Rules of Civil Procedure.  

[35] In this case, the court has jurisdiction to supplement subrule 4(7) by adding the word 
"responsibilities" to it.  

[36] The silence of subrule 4(7) with respect to responsibilities is not indicative of an intention that the 
Children's Lawyer is not to have responsibilities of a party under the Family Law Rules.  

3.4(b): Common law -- with rights come responsibilities  

[37] The general common law principal is that right entitles responsibilities:  

-- in Madonia v. Mulder, when commenting on the litigants' rights to have their day in court, 
Master Carol A. Albert stated that "with rights come responsibilities" [see Note 26 at end of 
the document];  

-- in Mans v. State Farm Mutual Insurance Co., Justice Joseph W. Quinn stated that 
"assuming the mantle of solicitor of record carries with it both rights and responsibilities" [see 
Note 27 at end of the document];  

-- in Nolan v. Canada (Attorney General), Justice Quinn granted intervenor status to corporate 
applicants "with all of the attendant rights and responsibilities of parties" [see Note 28 at end 
of the document];  

-- in Children's Aid Society of St. Thomas (City) and Elgin  
(County) v. L.S., Justice Schnall found that, if the Children's Lawyer was to enjoy all the 
procedural benefits provided to real parties, then it is burdened with all the procedural 
liabilities facing lawyers for real parties [see Note 29 at end of the document]. Justice Schnall 
also commented that the Children's Lawyer should behave as a member of the private bar 
toward other lawyers in the case and toward the court. [see Note 30 at end of the document]  

[38] Giving the Children's Lawyer rights of a party, but not the responsibilities, would violate a 
common law principle of a sense of reasonableness and fairness.  

3.5: Does the Fact that the Family Law Rules Differentiate between "Parties" and "Persons" 
Mean that, as a Non-Party, the Children's Lawyer is Not Subject to Those Rules that Speak 
about Responsibilities of Parties?  

3.5(a): Different words, different meaning  

[39] The rules make reference to the Children's Lawyer, including subrules 8(6), 8(7), 8(8) and 8(9).  

[40] Rule 14 allows persons or parties to bring motions and subrule 14(3) defines parties to a motion:  
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14(3) Parties to motion -- A person who is affected by a motion is also a party, for purposes of the 
motion only, but this does not apply to a child affected by a motion relating to custody, access, 
child protection, adoption or child support.  

[41] The Children's Lawyer accepts that it has responsibilities under the rules. However, it submits 
that it is not subject to the rules that speak about responsibilities of parties. A careful reading of 
the Family Law Rules reveals that some rules refer to parties, other refer to persons, while still other 
use generic language that refers to neither to parties nor to persons. In its submissions, the Children's 
Lawyer cited rule 3 as an example of this differentiation (emphasis added):  

3(5) Order to lengthen or shorten time -- The court may make an order to lengthen or shorten any 
time set out in these rules or an order, except that it may lengthen a time set out in subrule 33(1) 
(timetable for child protection cases) only if the best interests of the child require it.  

(6) Written consent to change time -- The parties may, by consent in writing, change any 
time set out in these rules, except that they may not change a time set out in,  

(a) clause 14(11)(c) (confirmation of motion);  

(b) subrules 17(14) and (14.1) (confirmation of conference, late briefs);  

(c) subrule 33(1) (timetable for child protection cases);  

(d) rule 39 (case management in Family Court of Superior Court of Justice); or  

(e) rule 40 (case management in Ontario Court of Justice).  

(7) Late documents refused by court office -- The staff at a court office shall refuse to file 
any document that a person asks to file after,  

(a) the time specified in these rules; or  

(b) the later time specified in a consent under subrule  
(6), a statute that applies to the case, or a court orders.  

[42] It appears that language in subrule 3(5) is generic; subrule 3(6) speaks about parties, and subrule 
3(7) refers to persons. Does this mean that words "parties" and "persons" have different meanings? 
There is a presumption of consistent expression, which implies that "the legislature uses language 
carefully and consistently so that within a statute or other legislative instrument the same words have 
the same meaning and different words have different meaning" [see Note 31 at end of the document]. 
As Appeals Justice Brian D. Malone stated in Jabel Image Concepts Inc. v. Canada [see Note 32 at 
end of the document]:  

When an Act uses different words in relation to the same subject such a choice by Parliament 
must be considered intentional and indicative of a change in meaning or a different meaning.  

[43] Accordingly, it has to be assumed that words "persons" and "parties" have different meanings. 
The Children's Lawyer submits that generic rules and rules that speak about "persons" are meant to 
refer to both parties and non-parties, while rules that speak about "parties" refer to parties only. On the 
face of it, this appears to be a reasonable submission. Upon examination of the rules, it appears that 
precise wording was deliberately chosen to make sure that rules that speak about "parties" logically 
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refer to situations where only parties can be involved, while rules that refer to "persons" speak to 
circumstances where the subject of a rule may not be a party.  

[44] However, this difference in wording is not necessarily relevant to the present examination of 
whether rules that speak about responsibilities of parties apply to the Children's Lawyer. The real issue 
is whether the Children's Lawyer should have responsibilities of a party by the same token that it has 
rights of a party. Subrule 4(7) states that the child has the rights of a party:  

-- because subrule 4(7) states that the child has the rights of a party, rules that speak about 
rights of parties apply to the Children's Lawyer;  

-- similarly, if it is accepted that responsibilities should be read into subrule 4(7), those rules 
that speak about obligations of parties would have to apply to the Children's Lawyer.  

[45] This conclusion is supported by the existing common law and by an examination of the absurd 
consequences that could result from a decision that holds that the Children's Lawyer has rights without 
responsibilities.  

3.5(b): The Children's Lawyer has a duty to promote the primary objective  

[46] The primary objectives of the rules is stated in rule 2, which states:  

2(2) Primary objective -- The primary objective of these rules is to enable the court to deal with 
cases justly.  

(3) Dealing with cases justly -- Dealing with a case justly includes,  

(a) ensuring that the procedure is fair to all parties;  

(b) saving expense and time;  

(c) dealing with the case in ways that are appropriate to its importance and 
complexity; and  

(d) giving appropriate court resources to the case while taking account of the 
need to give resources to other cases.  

(4) Duty to promote primary objective -- The court is required to apply these rules to promote the 
primary objective, and parties and their lawyers are required to help the court to promote the 
primary objective.  

[47] Subrules 2(2) through (4), must apply to the Children's Lawyer.  

3.5(c): Consequences -- absurdity  

[48] When a court is called upon to interpret legislation, it is not engaging in an academic exercise but 
in a practice that affects the well-being of individuals and communities [see Note 33 at end of the 
document]. This is the reason why "the courts are interested in knowing what the consequences will 
be and judging whether they are acceptable" [see Note 34 at end of the document]. The analysis 
begins with the presumption against absurdity, which includes the proposition that the legislature does 
not intend its legislation to have absurd consequences [see Note 35 at end of the document]:  
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-- Since it may be presumed that the legislature does not intend unjust or inequitable results to 
flow from its enactments, judicial interpretations should be adopted that avoid such results. 
[see Note 36 at end of the document]  

-- It is a well established principle of statutory interpretation that the legislature does not 
intend to produce absurd consequences. [see Note 37 at end of the document]  

-- While I agree that Parliament can legislate illogically if it so desires, I believe that the 
courts should not quickly make the assumption that it intends to do so. Absent a clear 
intention to the contrary, the courts must impute a rational intent to Parliament. [see Note 38 
at end of the document]  

[49] Judges test consequences against a range of considerations:  

-- norms of rationality, such as logical coherence and internal consistency;  

-- common law norms, such as rule of law;  

-- shared community norms, such as reasonableness and fairness. [see Note 39 at end of the 
document]  

[50] Some of the currently recognized categories of absurdity are:  

-- interpretations that would tend to frustrate the purpose of legislation or the realization of 
the legislative scheme [see Note 40 at end of the document];  

-- interpretations that produce confusion or inconsistency or undermine the efficient operation 
of a scheme [see Note 41 at end of the document];  

-- interpretations that would permit easy avoidance or abuse of the legislation [see Note 42 at 
end of the document];  

-- interpretations that violate the court's conception of what is fair, good or sensible. [see Note 
43 at end of the docu- ment]  

[51] If the Children's Lawyer's submissions are accepted, the following absurd consequences would 
occur:  

-- It would lead to confusion and inconsistency. The Children's Lawyer would be required to 
abide by some rules, but not by other rules. For example, the Children's Lawyer may have to 
file its documents on time under subrule 3(7), but would not have to admit facts (rule 22).  

-- It would frustrate the primary objective of the rules. The primary objective of the rules is 
dealing with cases justly: subrule 2(2). This objective includes ensuring that the procedure is 
fair to all parties, saving expense and time, dealing with the case in ways that are appropriate 
to its importance and complexity, and giving appropriate court resources to the case while 
taking account of the need to give resources to other cases: subrule 2(3). Presumably, all of 
the rules are geared toward ensuring that the primary objective is achieved. Allowing the 
Children's Lawyer to participate as a litigant with all the accompanying rights of parties but 
no responsibilities would frustrate this primary objective. Consider, for example, the refusal 
of the Children's Lawyer to admit facts because rule 22 only addresses parties. In this way, 
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the Band may be forced to prove unnecessary facts at trial thereby engaging in a wasteful use 
of resources, time and money, and thereby thwarting the objective of expediency.  

-- It would be inconsistent with the court's jurisdiction to make costs orders against the 
Children's Lawyer pursuant to rule 24 [see Note 44 at end of the document]. Those whose 
conduct flies in the face of the primary objective, including the Children's Lawyer, will be 
subject to costs [see Note 45 at end of the document]. The rules attempt to provide a 
framework for achieving the primary objective. Therefore, it seems strange that the Children's 
Lawyer would not be obligated to comply with rules that speak about obligations and then be 
sanctioned with costs at the end of the process.  

-- It might allow foster parents to also refuse to abide by those rules that speak about 
obligations of parties. This court is presently considering, amongst other issues, the status 
review application under Part III (Child Protection) initiated by the Band. According 
to subsection 39(1) of the Child and Family Services Act, the Children's Lawyer is not a party 
to child protection proceedings. However, the foster parents also are not parties, according to 
the Child and Family Services Act, although they are applicants on proceedings that 
commenced and they seek orders in the court. Just as subrule 4(7) empowers the Children's 
Lawyer to participate as a party, subsection 39(3) of the Child and Family Services 
Act speaks about the foster parents' entitlement to participate:  

39(3) Right to participate -- Any person, including a foster parent, who has cared for the child 
continuously during the six months immediately before the hearing,  

(a) is entitled to the same notice of the proceeding as a party;  

(b) may be present at the hearing;  

(c) may be represented by a solicitor; and  

(d) may make submissions to the court, but shall take no further part in the 
hearing without leave of the court.  

[52] This subsection speaks about rights of foster parents, but is silent about obligations. Accordingly, 
the foster parents could make the same argument as the Children's Lawyer. Given the extent of the 
foster parents' involvement in the proceedings in this case, it is unlikely that such an interpretation of 
the rules was intended by the rules committee.  

[53] I have come to the conclusion that the Children's Lawyer has an obligation to comply with the 
Band's request to admit facts, pursuant to rule 22, to produce an affidavit of documents pursuant 
to rule 19, and to comply with all rules that speak about responsibilities of parties. The Office of the 
Children's Lawyer shall have 30 days to comply with rules 19 and 22. The children's aid society, the 
Band and the foster parents shall all, within 30 days, provide affidavit[s] of documents.  

[54] I should add that I recognize that the Children's Lawyer may, by necessity, be in a different 
position than the children's aid society or other parties in these proceedings and it may have to be 
exempt from some rules. It would seem appropriate for the rules committee to address the Children's 
Lawyer's responsibilities under the rules but, until such time as it does, except where there is specific 
reference to an applicant or respondent, the Children's Lawyer is to comply with the rules as I have 
stated. If the result of compliance would otherwise be inconsistent with my reasons herein, I am 
prepared to rule on any specific exemption or direction sought by the Office of the Children's Lawyer, 
the foster parents, the Band or the children's aid society.  
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Order accordingly.  
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