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Family law -- Divorce -- Procedure -- Summary judgment -- Divorce judgment may be granted 
on motion for summary judgment even when collateral issues still to be tried in proceedings 
instituted under provincial legislation -- Divorce Act, 1985, S.C. 1986, c. 4, s. 11(1)(b) -- Rules 
of Civil Procedure, rules 19.05(1), 20.01(1), 20.04(2), 70.01, 70.19.  

The parties separated in December of 1985. In January of 1986, the wife instituted proceedings 
for support, custody and equalization of net family property under the Family Law Act, 1986, 
S.O. 1986, c. 4. Those issues had not yet been tried. In December of 1986, the husband issued a 
petition for divorce under the Divorce Act, 1985, S.C. 1986, c. 4, on the grounds of a one-year 
separation. In March of 1987, an order was issued that the two proceedings be tried at the same 
time. In July of 1987, the husband brought a motion for summary judgment in the divorce action 
pursuant to Rule 20 of the Rules of Civil Procedure. The divorce was granted. The wife 
appealed, arguing that Rule 20 did not apply to divorce actions and in addition, that Rule 20 is 
incompatible with the Divorce Act, 1985.  

Held, the appeal should be dismissed.  

Rule 20 is a rule of general application and thus applicable to divorce actions. Its operation is not 
excluded by anything in Rule 70 which deals specifically with divorce actions. Section 11(1)(b) 
of the Divorce Act, 1985, which requires that prior to granting a divorce a court must satisfy 
itself that reasonable arrangements have been made for the support of the children, is not 
incompatible with the right to summary judgment under Rule 20. The provisions of the Divorce 
Act, 1985 and Rule 20 can coexist in harmony. Although resort to Rule 20 is thus possible in a 
divorce action, the facts of the case will determine whether the motion for summary judgment 
will be granted.  

APPEAL from a judgment of Doyle D.C.J. (L.J.S.C.) granting a divorce on a motion for 
summary judgment pursuant to rule 20.01(1) of the Rules of Civil Procedure. 

Darling v. Darling (1987), 21 C.P.C. (2d) 80, 8 W.D.C.P. 212, folld Acchione v. Acchione 
(1987), 9 R.F.L. (3d) 215, 22 C.P.C. (2d) 252, overd Statutes referred to Divorce Act, 1985, S.C. 
1986, c. 4, ss. 2(1) definition, "child of the marriage", 11(1)(b) -- now Divorce Act, R.S.C. 1985, 
c. 3 (2nd Supp.) Family Law Act, 1986, S.O. 1986, c. 4 Family Law Reform Act, R.S.O. 1980, c. 
152 (repealed by 1986, c. 4, s. 71(1)) Rules and regulations referred to Rules of Civil Procedure, 
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O. Reg. 560/84, rules 19.05(1) (rep. & sub. O. Reg. 221/86, s. 8), 20, 20.01(1), 20.04(2), 70.01 
(rep. & sub. O. Reg. 323/86, s. 10), 70.19(1) (rep. & sub. idem) 

Nancy Johnson, for appellant.  
 
Robert Montague, for respondent. 

The judgment of the court was delivered by  

KREVER J.A.:-- This appeal by the wife in a divorce action from the divorce judgment granted 
by the Honourable Judge Doyle, sitting as local judge, raises the narrow question whether a 
divorce judgment may be granted on a motion for summary judgment.  

It is conceded that there is no defence to the husband's claim for a divorce but it is argued that 
because there are collateral issues still to be tried, Judge Doyle had no jurisdiction to give 
judgment on the husband's motion but should have required the issue of his entitlement to a 
divorce to be postponed until the trial of the other issues between the parties.  

The essential facts are these. The parties were married on October 18, 1970, and separated 
December 7, 1985. Four of their six children are children of the marriage within the meaning of 
the Divorce Act, 1985, S.C. 1986, c. 4, s. 2(1), and live with the appellant wife. On January 10, 
1986, the wife brought an application under the Family Law Reform Act, R.S.O. 1980, c. 152, 
subsequently amended to become an application under the Family Law Act, 1986, S.O. 1986, c. 
4, claiming support, interim support for herself and the children of the marriage, custody, 
equalization of net family property and an order restraining the husband from depleting or 
disposing of assets under his control. In that application which, at the time of the hearing of this 
appeal, was scheduled to be heard in December, 1988, an order was made by Barr J. on June 27, 
1986, awarding interim relief to the wife. For the sake of completeness I add that, on August 5, 
1988, an order was made by Eberle J., appointing a receiver and manager of the husband's assets, 
including those of a family trust of which the husband was one of the trustees and from which 
the sum of $3,000 per month for child support is paid to the wife.  

On December 12, 1986, the husband issued a petition for divorce on the grounds of a one-year 
separation. On March 30, 1987, two motions were made before Judge Soubliere as a local judge. 
The first was by the wife for an order that the divorce action be heard after the determination of 
the Family Law Act, 1986 application. The second was by the husband that the two proceedings 
be tried at the same time. Judge Soubliere dismissed the wife's motion and ordered that the two 
proceedings be tried at the same time and also that the automatic stay of the support claim in the 
Family Law Act, 1986 application be released.  

Although the wife did not deliver an answer and counter- petition to the husband's petition for 
divorce, counsel for the parties agreed that, for the purpose of having status on the husband's 
motion for divorce, the wife should be treated as though she had delivered such a pleading. The 
effect of this arrangement was that the motion for judgment for divorce was a contested motion 
for judgment and not a motion for default judgment. In July, 1987, the husband brought a motion 
for judgment in the divorce action pursuant to Rule 20 of the Rules of Civil Procedure. On July 
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16, 1987, after hearing argument on the motion, Judge Doyle granted the divorce and provided 
(1) that the judgment was to take effect on August 17, 1987, and (2) that all collateral issues were 
still to be tried. Although the basis of the wife's objection to the judgment is not relevant to the 
jurisdictional issue in this appeal, again for the sake of completeness, I add that it appears to be a 
concern the divorce will prejudice her claim under the Family Law Act, 1986 because the 
husband will be free to marry an American citizen, and to remove his assets from, and to live 
permanently outside, Ontario.  

The appellant wife's argument is put in the alternative. First, it is submitted that rules 70.01, 
70.19, 19.05(1) and 20 of the Rules of Civil Procedure, when fairly read together, preclude resort 
to motions for summary judgment in divorce actions. Second, and in any event, Rule 20, the rule 
relating to motions for summary judgment is incompatible with the Divorce Act, 1985, which is 
paramount legislation, and therefore a party may not move for a summary judgment of divorce.  

Rule 20.01(1), which is of general application, and therefore applicable to divorce actions unless 
its operation is excluded by the rules relating to divorce or by the Divorce Act, 1985 itself, 
permits a plaintiff to move with supporting affidavit material or other evidence for summary 
judgment on all or part of the claim. A plaintiff may not move until the defendant has delivered a 
statement of defence or served a notice of motion. (It will be recalled that the parties agreed to 
treat the motion for judgment as though the wife had served an answer and counter-petition.) 
Rule 20.04(2) requires the court, where it is satisfied that there is no genuine issue for trial with 
respect to a claim, to grant summary judgment accordingly. For the sake of convenience I set out 
these rules:  

20.01(1) A plaintiff may, after the defendant has delivered a statement of defence or served a 
notice of motion, move with supporting affidavit material or other evidence for summary 
judgment on all or part of the claim in the statement of claim.  

. . . . .  

20.04(2) Where the court is satisfied that there is no genuine issue for trial with respect to a 
claim or defence, the court shall grant summary judgment accordingly.  

Rule 70 deals with divorce actions and rule 70.01 provides that:  

70.01 All the Rules of Civil Procedure that apply in an action apply in a divorce action, with 
necessary modifications, except where rules 70.03 to 70.26 provides otherwise.  

Rule 70.19(1) reads as follows:  

70.19(1) A requisition to note the respondent in default and a notice of motion for judgment in 
a divorce action under 19.05(1) (motion for default judgment) shall be combined in Form 70P.  

(Emphasis added.) Rule 19.05(1) is the rule of general application that permits a plaintiff to 
move for default judgment where a defendant has been noted in default.  

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html#sec20.04subsec2_smooth


The wife argues that by expressly providing for a motion for default judgment in a divorce 
action, and by omitting any express reference to a motion for judgment (not in default) pursuant 
to Rule 20, the Rules of Civil Procedure are to be interpreted as precluding the application of 
Rule 20 (motion for judgment) to divorce actions. My short answer to this submission is that the 
purpose of rule 70.19 is to describe in detail the procedure to be followed in the case of default, 
including the material to be filed on the motion. There is nothing in the rule, however, that in any 
manner derogates from the generality of the language of rule 70.01 which makes applicable to 
divorce actions all the Rules of Civil Procedure that apply in an action, including the rules 
respecting motions for summary judgment. That leaves for consideration the submission that the 
Divorce Act, 1985 prevents the use of a motion for summary judgment.  

The provision in the Divorce Act, 1985 relied on by the wife as ousting the applicability of Rule 
20 is s. 11(1)(b), which reads as follows:  

11(1) In a divorce proceeding, it is the duty of the court,  

. . . . .  

(b) to satisfy itself that reasonable arrangements have been made for the support of any 
children of the marriage and, if such arrangements have not been made, to stay the 
granting of the divorce until such arrangements are made;  

On this point decisions of two local judges are in conflict. In Darling v. Darling (1987), 8 
W.D.C.P. 212 (Ont. H.C.J.), Judge McDermid held that rule 70.19 did not prevent a petitioner 
from moving for summary judgment for divorce under rule 20.01, notwithstanding the existence 
of a counter-petition for corollary relief. His decision was held to be wrongly decided by Judge 
Misener in Acchione v. Acchione (1987), 9 R.F.L. (3d) 215, 22 C.P.C. (2d) 252 (Ont. H.C.J.), a 
report which contains much fuller reasoning than that contained in the weekly digest of Judge 
McDermid's judgment [since reported 21 C.P.C. (2d) 80]. In holding that the provisions of the 
Divorce Act, 1985 are incompatible with the right to summary judgment under Rule 20, with the 
result that that rule cannot be resorted to in divorce proceedings, Judge Misener said, at pp. 218-
19:  

It seems to me to be perfectly clear that these rules contemplate an entirely adversarial 
attitude. If there is "no genuine issue" between the parties, as disclosed by the evidence before 
the judge on the motion, the judge must grant summary judgment. There is no discretion let 
alone an obligation on the judge to inquire beyond the material presented.  

Is that compatible with the provision of the Divorce Act? Section 10(1) of the Divorce Act 
imposes a duty on the court, before considering the evidence, to satisfy itself that there is no 
possibility of the reconciliation of the parties, unless the circumstances of the case are of such 
a nature that it would clearly not be appropriate to do so. Section 10(2) of the Divorce Act 
obliges the judge, whenever it appears at any stage, whether from the evidence or the attitude 
of either or both spouses, that there is a possibility of reconciliation, to adjourn the 
proceedings. Section 11(1)(a) of the Divorce Act imposes an obligation on the judge to satisfy 
himself that there has been no collusion in relation to the application for a divorce and to 
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dismiss the petition if he finds that there has been. Section 11(1)  
(b) of the Divorce Act imposes an obligation on the judge to satisfy himself that reasonable 
arrangements have been or can be made for the support of any children of the marriage and, if 
such arrangements can be made, to stay the granting of the divorce until such arrangements are 
made.  

Surely these provisions are completely incompatible with the procedure dictated by R. 20. ...  

In short therefore the provisions of the Divorce Act that I have recited remove divorce 
proceedings from the adversarial setting and are inconsistent with the application of 
procedural rules that deny an inquisitorial role to the court.  

It follows therefore that the provisions of R. 20 do not apply to divorce proceedings ...  

I cannot fault Judge Misener's refusal to grant summary judgment in the case before him but, 
with respect, I do not agree with the proposition that, no matter what the facts of a given case 
may be, the Divorce Act, 1985 makes the resort to Rule 20 impossible. It is my view that the 
provisions of the Divorce Act, 1985 and Rule 20 can coexist in harmony. I do not say that the 
invocation of Rule 20 will always be successful. The facts of the case will determine that. I say 
only that in a proper case a judgment of divorce may be granted on a motion for summary 
judgment. Under the Divorce Act, 1985 the judge must consider certain factors before exercising 
his or her discretion whether to grant the divorce that the evidence prima facie indicates should 
be granted but, having done so and having concluded that those factors do not militate against 
the granting of the divorce, under rule 20.04(2) the judge must grant the divorce. It is my opinion 
that Darling v. Darling correctly states the law and that Acchione v. Acchione erred in holding 
that Rule 20 had no application to divorce actions. In this case, I see no reason why the divorce 
judgment should not issue immediately.  

The appeal from the judgment of Judge Doyle must be dismissed. Because of the desirability of 
having this conflict in the case-law resolved in this court, I do not think that this is a proper case 
for costs.  

Appeal dismissed.  
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