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Hughes J.A. (for the Court): 

[1]               The appellant, Father, appeals an ex parte interim parenting order obtained by the 
respondent, Mother, that changed primary care of their three-year-old child from the 
Father to the Mother. 

[2]               We allow the appeal for the reasons that follow. 

I.                  BACKGROUND FACTS 
[3]               The Mother and Father are married and have one child born in 2015. 

[4]               There is a history of 11 orders on this file up to and including the order under 
appeal, and four since then. Both parties have been represented by counsel throughout.  

[5]               At the time that the order under appeal was granted, a parenting arrangement had 
been in place since November 23, 2017. Pursuant to that arrangement, the Father had 
primary care of the child, and the Mother had parenting time every Tuesday and 
Thursday (10:00 am to 8:00 pm) and every alternate weekend. The order contained a 
police enforcement clause.  

[6]               An earlier order remained in effect, which provided that the child was not to be 
removed from Alberta without further court order.  

[7]               On September 18, 2018, the Mother received an email from the Father stating 
that he had taken the child from Alberta to British Columbia to pursue a job opportunity. 
Pursuant to the November 23, 2017 parenting order, the child was due to be with the 
Mother at 10:00 am that day. That afternoon, the Mother brought an ex parte application 
and appeared in chambers. The chambers judge ordered that the child be returned to the 
care of the Mother immediately, that the Mother provide primary care and residence to 
the child, and that the Father have supervised parenting as agreed to by the parties.  

[8]               On October 5, 2018, the parties appeared before the chambers judge. The Father 
sought to vary or vacate the September 18, 2018 order. The chambers judge refused to 
grant the Father’s request, stating: 

The facts I based my ruling on. There was a court order in place. The child 
was to be returned by 10 AM. The child was not returned by 10 AM. 
There was a court order in place saying the child should not leave the 
province. The child had left the province. So my court order was based on 
the premise that he was violating two court orders. He was in contempt of 
two court orders. As a result, I ordered the immediate return of the child 
and care with mom. 



[9]               The chambers judge also stated that awarding primary care to a parent that 
chooses not to follow court orders is not in the best interests of the child since it is “a 
complete risk to the child if he [is] going to do who knows what.” The chambers judge 
then issued another order confirming the September 18, 2018 order. 

[10]           The child was returned to the Mother on or about October 6, 2018. 

[11]           On October 31, 2018 the Father was granted unsupervised parenting time on 
Tuesday and Thursdays, and every other weekend. 

II.               GROUNDS OF APPEAL AND STANDARD OF REVIEW 
[12]           The Father submits that the chambers judge erred in deciding interim parenting 
without considering the best interests of the child and basing his decision solely on the 
conduct of the Father. The Father also submits that the chambers judge erred in making a 
substantial change to a parenting order in chambers without reviewing evidence about the 
best interests of the child. 

[13]           The Mother submits that the chambers judge did consider the best interests of the 
child. The Mother also submits that this Court has discretion to decline to hear this 
appeal, or in the alternative, that the appeal ought to be dismissed on the basis of 
estoppel, mootness, and abuse of process. 

[14]           A parenting order is highly discretionary and is entitled to considerable 
deference. The standard of review of an interim parenting order allows for appellate 
intervention only where the chambers judge erred in law or made a material error in his 
appreciation of the facts: Letourneau v Letourneau, 2014 ABCA 156 (CanLII) at 
para 6 citing Van de Perre v Edwards, 2001 SCC 60 (CanLII) at para 13. 

III.            ANALYSIS 
[15]           Dealing first with the Mother’s procedural arguments.  

[16]           The Mother argues that this court has discretion to decline to hear this appeal, 
relying on Dickie v Dickie, 2007 SCC 8 (CanLII). That case stands for the proposition 
that a court has discretion to adjourn an appeal until the appellant has cured his or her 
wilful breach of a court order.  The Father cured his breach of the September 18, 2018 
order when the child was returned to the mother. Thus, Dickie has no application. 

[17]           The Mother also argues that this appeal is moot because the September 18, 2018 
order is no longer in effect and has been replaced by the October 31, 2018 order. We 
disagree. In our view, the October 31, 2018 order granted after the filing of the notice of 
appeal, is properly characterized as an interim order pending disposition of the appeal. 
The October 31, 2018 order did not alter the part of the September 18, 2018 order dealing 
with primary care and residence. 

[18]           Turning now to the substance of the chambers judge’s decision.  

https://www.canlii.org/en/ab/abca/doc/2014/2014abca156/2014abca156.html
https://www.canlii.org/en/ab/abca/doc/2014/2014abca156/2014abca156.html#par6
https://www.canlii.org/en/ca/scc/doc/2001/2001scc60/2001scc60.html
https://www.canlii.org/en/ca/scc/doc/2001/2001scc60/2001scc60.html#par13
https://www.canlii.org/en/ca/scc/doc/2007/2007scc8/2007scc8.html


[19]           The only relevant inquiry in determining parenting is the best interests of the 
child: Family Law Act, SA 2003, c F-4.5, s 18. The chambers judge erred in law by 
focusing on the Father’s breach of court orders rather than considering the best interests 
of the child. This Court’s decision in Csorba v Csorba, 2017 ABCA 190 (CanLII) is 
instructive. 

[20]           We echo the comments made in HG v RG, 2017 ABCA 89 (CanLII) where this 
Court counseled against the practice of making substantial changes to parenting 
arrangements in regular chambers. The reason being, children deserve better than that. 
The risks inherent with this practice are more pronounced when one party appears ex 
parte. The propriety of proceeding ex parte, particularly with counsel on the other side, 
should be reserved for exceptional cases. 

[21]           We recognize there are times when a parenting application must be decided on an 
urgent basis. But even in urgent cases, the best interests of the child must be at the 
forefront of the inquiry. There was no such inquiry made in this case. 

[22]           As a result, we must determine what parenting arrangement should apply on an 
interim basis pending a viva voce hearing or trial. We order that the parenting 
arrangement prior to the September 18, 2018 order be re-instated. To clarify, the prior 
order is the order of November 23, 2017.  
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